#52 12/4/68

Memorandum 69-3
Subject: Study 52 - Sovereign Immnity (Statute of Limitations)

Attached as exhibits are two letters commenting on this recommenda-
tion and a copy of the Report of the State Bar Committee on Administration
of Justice on the repeal of the claims statute.

As things now stand, the Commission's recommendation directly con-
fliets with the position of the State Bar Committee on Administration
of Justice. (See Exhibit III, attached.) Accordingly, the staff requests
instructions from the Commission as to what position should be taken
pefore the legislative commitiees that will consider the Commission's
recommendation and other bills that are inconsistent with that recom-
mendation.

There is considerable sentiment among lawyers generally that the
claims statute should be repealed entirely. (The 1967 Conference of
the Californis State Bar adopted a resclution recommending that the
State Bar sponscor legislation to repeal all statutes requiring presen-
tation of & claim to & public entity. The State Bar Committee on the
Administration of Justice did not approve this recommendation. See
Exhibit III, attached.)

The objections to the claims statute are based con the ground that it
contains two sighificant traps that operate to defeat meritoriocus claims
on a technical ground:

{1} The requirement thet a claim ordinarily be filed within 100
days mey operate as a trap to the claimant who fails to file such & claim
because he is uneware of thi5 requirement. The State Bar Committee on
the Administration of Justice recommends to the State Bar Board of

Governors that this problem be dealt with by extending the period for
-1~



filing the claim from 100 to 180 days. The State Bar Committee was
substantially in agreement on this recommendation. Assuming that the
Board of Governors accepts this recommendation rather than the Conference
recommendation that the claims statute be repealed entirely, the staff
suggests that the legislative committees considering the law Revision
Commission proposal be advised that our proposal has nothing to do with
the time within which a claim must be filed, that whether that tinme
should be extended from 100 to 180 days is a policy matter for decision
by the legislative committee {without regard to the action the committee
decides to take on the Commission's bill), and that the Commission has
discussed whether the claims filing period should be extended but does
not plan to make a recommendation concerning this matter.

{2) The reguirement that an action ordinarily mist be commenced
within six months after the claim is denied or deemed to be denied also
has operated to defeat meritorious claims. The State Bar Committee
recommends to the Board of (overnors that the normal statute of limita-
tions applicable to private defendants be made applicable to actions
against public entities. The intent of the Committee is to extend the
time for bringing such actions. This recommendation was narrowly
approved by the State Bar Committee. Obviously, this recommendation
directly conflicts with the Commission's recommendation. The staff
suggests that the position to be taken before the legisiative commit-
tees 1s that our proposal is a better solution to the problem.

In summary, the staff recommends that the Commission make no change
in its recommendation as & result of the report of the State Bar Committee

(attached as Exhibit III). If we receive notice from the State Bar



Committee on Administration of Justice as to its views on our recommendation
prior to the Jamuary meeting we will prepare a supplement to this memorandum.
It may be that the State Bar Committee will decide that our recommendation
is an acceptable alternative to the recommendation in Exhibit III.

The two letters attached to this memorandum are from representatives
of public entities. The first letter suggests that the warning notice
of the six-month statute of limitation not be required if the claimant
is represented by an attorney. The staff believes that the notice is
needed in such cases. We are aware of cases where attorneys have inadvertently
permitted the six months statute to run without commencing suit. The
notice to the attormey will eliminate one of the major reasons why some
members of the bar are strongly of the view that the claims statute should
be repealed.

The second letter does not object to the warning provisions but does
object to extending the periocd to two years from the time the cause of
action accrued if the notice is not given. You will recall that a minor
claimant has one year to file a claim, the public entity has 45 days to
conslder the claim, and the claimant has six months to commence the action
thereafter. In such a case, the sanction of extending the time for
ccomencing the action is not very significant. Consider, for example, the
effect of our recommendation on actions against school districts by injured
pupils. Under existing law, the statute of limitations is tolled during
the period of minority; under our recommendation, the limitation period
is never more than two years and, if the required notice is
given, is six months. The two-year statute seems to be a reasonable
provision and I‘suspect, vhen the legislative committees consider the
proposal, that the sentiment will be for extending rather than reducing

the two-year period.
-3..



The first letter also suggests that the phrase "subject to certain
exceptions"” be deleted from the warning. You will recall that this phrase
was inserted by the Commission after considerable discussion. However,
there is some merit to the suggestion.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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October 16, 1968

California Law Revision Commission
School of Law

Stanford University

Stanford, California 954305

Attention: Mr, John H, DeMoully, Executive Secretary
Dear Mr. DeMoully:

Re: Tentative Recommendation Relating to Statute of
Limitations in Actions Against Public Entities
and Public Employees

This will acknowledge with thanks your letter
of October 14 regarding the above caption.

I am pleased to note that the commission has
seen fit to delete the provision relating to out-of-state
employees.

With tespect to the notice provision, presum-
ably the commission recognizes that this is perhaps the
only instance in the law where a party is required to
furnish legal advice to his adversary or prospective
adversary and has decided that this encroachment on
traditional concepts of adversarial procedures is justi-
fied. I do wish to peoint out, however, that the analogy
given on the Summons is not strictly apropos, since the
Summons is issued by the Court and the notice of action
on the claim would be issued by the entity which would, of
course, be a party to any litigation arising from the claim.

Aside from these considerations, the typographi-
cal error in the "Warning” resulting from the insertion of
the word "of" in line 2 has undoubtedly been brought to
your attention. I alsc question whether the phrase "subject
to certain exceptions" in the beginning of the Warning is
useful. The only exception that would be pertinent is that

‘contained in 9546B relating to priscners. This situation

is extremely rare and can be dealt with by appropriate
language when it does arise. Phrasing it as an exception
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to the Warning would, I believe, only serve to confuse
the vast majority of lay claimants to whom it could have
no possible application.

Where the claimant is in fact represented by

‘an attorney who files the claim on behalf of the claimant,

the Warning of course becomes totally inappropriate and
impertinent. I would suggest that the recommended language
for Section 913B be changed to read as follows:

"If the claim is rejected in whole or in
part, the notice required by Subdivision A
shall, in all cases where the c¢claimant is
not represented by an_attorney, include a
warning in substantially the following form:"

Thanks again for your prompt response to my

letter.
Yours very truly,
EDWARD 4&;, GOGGIN
Glty Asyorney
v (il ff ok
W1111am C. A
Deputy City Attorney
WCS:bh

ce: League of California Cities
Hotel Claremont
Berkeley, California 94705
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Cctober 23, 1968

Mr. Johr H. DeMoully, BExecutive Secretary

S california Law Revision Commisgsion

Stanford University, California
Dear My. DeMoully:

1 note with interest that the Law Revision Commission has
come to a tentative conclusion that Section 352 of the Code
of Civil procedure {which tolls the statute of limitations
when the plaintiff is a minor, etc.) should be abolished
but that the public entity involved must notify the claimant
when his claim is rejected in whole or in part to commence
his action within six months and that failure toc so warn the
claimant would result in the claimant having two years from
the time his cause of action accrued to commence his action.

I have no objection to the warning provision., but Izebject
strenuously to extending the period of time within which one
claiming damages for personal injury may bring his action if
no warning is given. It seems to me that the claimant should
be limited to the normal statute of limitations, with the one
exception, that where a late claim is allowed immediately
prior to the running of the normal statute, the claimant would
have only the remaining amount of noxmal time in which to file
his action.

I trust you will submit this to the Commission, as I think it
is eminently fair to all concerned.

cc: Mrs. carlyn F. Reid Bl
staff Attorney bime o




£NCUAT, REPORT 7O THE BOARD OF GOTERNCRS, CALIFORNIA STATE
© 'BAR FROM STATE BAR COMMITTEE Of ADMINISTRATION OF
. JUSTICE

(Extract = pages 755-756, September-October 1968
Journal of Sta‘Ze Bar of Califorvia)

Govi. C. 911.2, 945, 6~Llaims Statotes—Repeal.
 Origin: 1967 Conf. Res. 91,

The 1967 Conference resolution cited, adopted by the Confarence,
‘Tecommends that the State Bar sponsor legisiation to repeat all atat-
utes requiring presentstion of a claim to a publie entity. The arguments
in favor of such repeal #re stated in detail in the Conference reaclution
to which reference is made. In general, the case for repeal is hased upon
the contentions that such requirements do not promote settlements; that
present exceptions impair the validity of the srpument that presenta-
tion of claima is necessary for financial planning by public entities, and
that claima regquiraments frequently work hardship on citizens by

( barring legitimate claims,

Though & broad poliey yosstion 4s thus raised for yonr Bosrd's -
determination, this commities submiis its own conclusions, for such
sssistanee &3 they may give. . C

Pirst, the view taken at the June, 1968, General Meeting, with glight
dissent, is that the proposed legisiation should not be sponzorved.

To a dagree this view is based upon the belief of some membars that
& general repeal of claima statutes would encounter problems under the
1060 amendment to the Californis Constitution {Art. 11, Sec. 10}. Thess
provisions suthorize the Legizlature to pregcribe procedures relsting
to claims against chartered counties, cities and counties and cities and
apainst their officers, agents and employees. Statutory repeals couid
well reinstate the power of chartered entities to preseribe their own
requirements, leading to the undesirable patchwork that existed prior
to the 1360 eonstitutional amendment.2$ But the principal basis for
recommending against the proposed repeal is that the majorily believes
that claims requirements serve & useful purpose and should be retained
in some form.

Second, if your Board determines not to sponsor the general repeal,
it is recommended that the State Bar {&) sponser smendments to
Govt. C. 911.2 which would extend the minimum period for filing claims
{of certain types) from 100 to 180 days; and (b) again sponser amend-
ments to Govt. C. 945.6 to delete “special” statutes of limitations and
permit instzad, suit $o be fited within the period of limitations applicable
te private defendants. This latter recommendation was narrowly
adopted (9 to 8}, some of the minority believing that further study was
needed to accomplish the meritorious objective of preventing loss of
rights by reason of claims’ requiremetts, and others opposing the pro-
posed increased tims perjods. Az to the proposed change in Govt. O,
M.2 there was substantial unanimity. ‘

Space does not permit the listing of arguments in favor of these two
proposals. It would apnear, however, from the ztiached staff memo-

. randum that both the claims’ pericds and the time for filing suit are.

C" substantially shorter than many sarlier laws, ‘
- Addendum.: Ancther proposal as to smendment of See. 945.6 (time
to fiie suit) is the Luw Revision Commission’s August, 1268, stady on

cur 1868.-60 agenda. It will be vovered: by supplemeantal report.
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" Number 9—Statute of Limitations in Actions
Against Public Enfities and Public Employees

 September 1968
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STATE OF CAUFORMIA ROPALD REAGAR, Goviraor

CALIFORMIA. LAW REVISION COMMISSION
SCHOCL OF LAW

STAHFORD UNVERMTY
STANFORD, CALIFGRNIA #4305

BHD SATO

Chuirram
SERATOR ALFRED H. $QMG ‘
ASSEMELYMAR ¥, JAMEY BEAL

WILLIAM A TALE -
GROACE H. MUmHT
[

September 20, 1968
A

To Mis EXCELLENCY, RoNALD REAGAN
Governor of Californio and
THE LEGISLATULE OF CALIFORNIA

~ 'The California Law Revlsion Commission was directed by Resolution Chapter 242
of the Statutes of 1957 to make a study to determine whether the doctrine of soverelgn
or governmental immunity in Callfornia shoutd be abolished or revised. Pursuant to this
directive, the Commission submitted a serles of recommendatlons to the 1963 Leglslature,
The major portion of these recommendations became law.

The Commission contlnuously reviews the experience under the legislation enacted fn
1963 to determine whether any changes are needed. This s the second recommendation
mads as & result of this contlnuous review. The first was submitted in 1965, See
Recommendation Relating to Soverelgn Irmmunity s Number 8—Revisiong of the Qovern-
mentai Liabltity 4ct, 7 CaLl. L. REVISION Coaa’'N REPORTS 401 (1965). See also Chapters
553 and 1527 of the Statutes of 1365.
Respectfully submitted,
SHo SATO
Chalirman

{51)
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relating fo ’
SOVEREIGN IMMUNITY

Number 9—Statute of Limitations in Actions Against
Public Entities and Public Employees

Section 342 of the Code of Civil Procedure and Sections 900-955.8
of the Government Code were enacted in 1963 on recommendation of
the Law Revision Commission to preseribe the procedure governing
elaims and actions against public entities and public employees.! The
Commission is making a continuing study to determine whether any
substantive, technieal, or elarifying changes are needed in the 1963
statute. 2 In this connection, the Commission has considered Williams
v, Las Angeles Mctropolitan Transit Authority, 68 Adv. Cal. 623, 68
Cal. Rptr. 297, 410 P.2d 497 (1968), and other decisions, and has
concluded that changes are needed in the statutes preseribing the time
within which actions against public entities and public employees must
be commenced. :

Scetion 945.6 of the Government Code provides the statute of limi-
tations applicable to actions against a public entity.® The seetion re-
quires that an action against a public entity be eommenced within
1Cal, Stats. 1963, Ch. 1715, See Recommendation Releting to Sovercign Immunity:

Number 2—Cleims, Actiong and Judgments Against Public Entities and Public
Empioyees, 4 Car. L. Revisiox Couu’'s RErorts 1001 (1963).

« " Reyisions of the 1003 statute were made in 1963 upon recommendation of the Law

Revision Commission. Cal, Stats. 1963, Ch. 653, See Recommendation Eelating
fo Soverign Iminunity: Number §-—HRevitions of the Governmenial Liebility
Aet, 7 Car. L. Revisioxn Codiar's REPORTS 401 (1003). See also Cal. Btats,
1968, Ch. 134, amending Government Code Sections 901 and $H35.6 (enacted
upon recommendation of the Law Revision Commission although mo written
recommendation was submitted to the Legislature).

! Section 945.6 provides: -

945.6. (n) Except ns provided in Sections 94064 and 9468 and subject to
gubdivision (b} of this section, any suit Lrought against a publie entity on
a cause of action for which o claim is required to be presented in accordance
with Chapter 1 (commencing with Section 900) and Chapter 2 (eommencing
_with Section 910) of I'art 3 of this division must be commenced (1] within
six months after the date the elaim i{s acted upon by the board, or is deemed
te have been rejected by the board, in aceordance with Chapters 1 and 2 of
Part 3 of this division, or (2} within one year from the accrual of the cause
of action, whichever period expires later.

(b) When a persun is unable to ecommence & suit on a cause of action de-
seribed in sobdivision (a) within the time prescribed in that subdivision be-
cause he has been sentenced to imprisonment in a state prison, the time lim-
ited for the commencement of such suit is extended to six months after the
date that the civil right to commence such action is restored to sueh person,
except that the time shall not be extended if the public entity establishes that
the plaictif failed to make a reasonable effort te commence the suit, or to
obtmin g restoration of his civil right to do so, before the expiration of the
time prescribed in subdivision {a}).

{e) A person sentenced to imprisonment in a state prison may not com-
mence £ suit on # cause of action deseribed in subdivision (a) unless he pre-
gentedgn claim in accordance with Chapter 1 {commencing with Section 900}
and Chapter 2 {commencing with Section 510) of Part 3 of this division.

(53}
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siz months after a claim presented to the public entity has been denied
or desmed rejected or within one year from the acerual of the canse
of action, whichever period expires later. While the section contains
a specific provision tolling this statute of limitations for a person sen-
tenced to imprisonment in‘a state prigon, it contains no provision tolling
the statute for a minor or other person under a disability.

In Williams v, Los Angelcs Metropolitan Tronsit Authority, supra,
the Supreme Court held that the provision of Code of Civil Procedure
Seetion 352 that tolls the statute of limitations for a minor is applicable
to an action against a public entity.* Henece, the speeial statute of limi-
tations in Section 945.8 governing actions arainst publie entities is
tolled for the duration of the disability where the plaintiff is a minor.

In reviewing Section 945.6, the Commission has considered not only
the problems for publie entities that the TVilliams decision represents,
but also the problems for elaimants that a8 number of other recent de-
cizions ¥ illustrate, In the latter cases, apparently meritorious actions
have been barred by the six-month statute of limitations because the
claimant was unaware that a speeial statute of limitations applies to
getions apainst publie entities. For the reasons indieated below, the
Commission has eoncluded that the short statute of limitations for an
action against a public entity should not be tolled for a minor or other
person under a disability but that the public entity should notify each
claimant of the short limitation period for commeneing an action on
his elaim. To achieve this general objective, the Commission makes the
following recommendations: 3

1. Scctions 350-363 of the Code of Civil Procedure are general pro-
visions relating to the time within which actions must be commenced.
Except for Section 352, these sections should continue to apply to
actions against public entities and public employees.®

2, Section 332 of the Code of Civil Procedure operates to toll the
statute of Hmitations for minors, insane persons, and prisoners.” This
section should be amended so that it would not apply to actions against
publie entities and public employees and therefore not extend the

1The court disapproved a contrary dictum in Frost v, State, 247 Cal. App.2d 378,
55 Cal. Rptr. 852 {19GG).

! Bee Tubbs v. Southern Cal. Rapid Transit Dist,, 67 Cal.2d 671, 63 Cal. Rpte, 377,
433 P.2d 1G9 {1967} : Isaacson v, City of Oakland, 263 Adv. Cal. App. 453,
8% Cal. Rptr. 370 (1963} ; Hunter v. County of Los Angeles, 262 Adv, Cal.
App. 911, 69 Cal. Rytr. 288 (1563} ; Rogers v, Board of Edue., 261 Ady. Cal
App. 384, 67 Cal, Rptr. 9035 {1965). See also Willinms v. Los Angeles Metro-

olitan Transit Authority, 68 Adv. Cal. 623, 68 Cal. Rptr. 297, 440 P.2d 407

1968) : Hulbbatd v. Southern Cal. Rapid Transit Dist., 68 Adv. Cal. 0635, 68
Cal. Rpte, 305, 440 P.2d 505 {1968); City of Los Angeles v. Buperior Court,
264 Adv. Col. App. 908, T0 Cal. Rptr. 826 (1068); Shotlow v. City of Los
. Angeles, 258 Adv. Cal. App. 480, 65 Cal. Rptr. 851 (1968).

'For example, as the court points out in the Williems cose, “if we are to avoid
incongruous results, the procedural provisions of the Government Code must
be subject to the general provisions of the Code of Civil Procedure [Section
853] permitting an additional six-month limitation period uwpon the death of a
person entitled to being an action., Otherwise, if a person injured by a public
entity should die at a time shortly before the expiration of the limitation period
of six months, the probate eourt might not have sufficient time to appoint the
personal representatives required to bring the action,” G8 Adv, Cal. 623, 631
n.9, 68 Cal. Rptr. 267, 302 n.8, 440 P.2d 407, 502 n.9 {1965).

7 Beetion 352 also provides that the statute of limitations does not run while the
plaintiff is “n married woman, and ker husband be a necessary party with her
in commencing such action.” This vestigial remnant iz of no significanee sinece
the szbolition of coverture, See 1 WITKIK, CALIFORKIA PROCEDURE Actions
£ 159 at G638 (1954}, . :

CORRECTION RECORD
Shiﬂ . Initial M.Clt.‘hh'm
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special limitations period preseribed by Government Code Section
945.6 (generally six months) for actions against public entities and
public employees,

The application of Section 352 to extend the limitation period may
impose a significant and unnecessary hardship upon the publie entity,
for the claimant can defer bringing the action until the evidence has
become stule and the witnesses are no longer available. On the other
band, a minor or insane person must present his elaim promptly under
the elaims statute; otherwise, he has no right of aetion against-the
publie entity. Thus, no significant additional burden will be imposed

on him if he is required to ecommenee his action promptly after he has -

been notified that his claim has been denied.® In the case of a minor
or incompetent plaintiff, the suit ean be brought through a guardian ad
litem or other representative,

3. The public entity should be required to notify ecach claimant of
its action or failure to act on his claim. The public entity has no obliga-
tion under existing law to aet on a claim within the 45-day period
allowed for acting on the ¢laim or to notify the elaimant of its failure
to act. (Where the publie entity fails to take any action within the
45-day period, the elaim is deemed denied, and the six-month statute
of limitations eommenees from the end of that 45-day peried.) Many
publie entities take no action on claims as a matter of poliey. This re-
sults in the claimant’s receiving no eommunieation from the public
entity alerting him to the beginning of the six-month period for com-
. meneing suit on the claim, Thus, sume claimants fail to file suit within

the six-month peried, and such failure bars an action on the elaim.?

In case of a partial or total rejection of the claim, the notice of the
entity’s action on the elaim should contain a warning, phrased as
simply as possible, that the claimant usually has but six months from
the time that notice of rejection is given to eommence an action on
the claim. The warning should also inelude a statement, similar to that

- required on a summons, that the claimant may seek the advice of an
attorney and that the attorney should be consulted immediately.

The recommended notice would advise each claimant of the action
taken on his claim and warn him of the time within which he must
commence an aetion on his claim if it is rejected. In addition, the
notice would protect a minor or incompetent claimant against inad-
vertent reliance on the general tolling provision of Section 332

The public entity should give the notice in substantially the same
manner as it now gives notice of its action on a elaim.*. )

4. Government Code Section 945.6 should be amended to provide that
an action must be commenced within six months after the date that

* Although Bection 352 provides for the tolling of the statote of limitations for
prisoners, if is likely that this general provision is not applicable to nctions by
prisoners against public entities since Government Code Section 045.8 contains
& special provision for the tolling of the limitation period in the cose of a
person who loses his eivil rights through imprisonment, -

®Bee, eg., Tubbs v. Southern Cal. Rapid Transit Dist, 67 Cal2d 671, 63 Cal.
Rptr. 377, 433 P.2d 109 (1967). .

" To provide & uniform procedure for giving the notices required by Government
Code Seetions 910.8 (notice of insufficieney of claim), $311.8 [notice of action
on application to file late claim), and 913 (notice of action on claim), a new
Section $15.4 should be added to the Government Code, and existing Sections
910.3, 911.8, and 913 should be amended to eonform to this new section, The
manner of giving notice should remain in substance the same. '
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notice of the rejection of the claim and of the six-month limitation
period is given. If the required notice is not given, the elaimant should
be permitted to file snit within twe vears from the aecrual of his cause
of action. Under existing law, the action ordinarily must be commenced
within six months from the time the claim is acted upon or is deemed
to be denied, and the entity’s failure to give notice of its action or in-
action on the claim hus no effect on the lintitation period. :

The siz-month limitation period would insure that any suit against
a public entity will be brought within a reasonably short peried after
the entity has notified the claimant of its aetion on the ¢laim and of
his option to pursuc the matter promptly in the courts. The two-year
period would serve as a sanction for the entity’s failure to give notice
and would provide a definite limitation period for all elaims where the
required notice is not given.

5. Government Code Section 950.6, which sets forth the limitation
period for actions against publie employces, should be amended to con-
form to the foregoing recommendations, ’

The Commission’s recommendation wonld be effectuated by enact-
nent of the following measure: .

An act to amend Section 352 of the Code of Civil Procedure

~ and fo amend Scetions 910.8, $11.8, 913, 9456, and 9506 of,

- and to add Section 915.4 to, the Government Code, relating
to claims against public entitics and public employces.

The people of the State of California do enact as follows:

SECTION 1. Seetion 352 of the Code of Civil Procedure is
amended to read; -

352. (a) If a person entitled to bring an aetion, mentioned
in chapter three of this title, be, at the time the cause of action
acerued, either . :

1. Under the age of majority; or,
2. Insane; or,
3. Imprisoned on & criminal charge, or in execution under
the sentence of a criminal eourt for a term less than for life;
g or, -
’ 4. A married woman, and her hushand be a necessary
" party with her in commeneing such aetion;

the time of such disability is not a part of the time limited for
the commeneement of the action, . :

() This section does not apply to an action against a pub-
lic entity or public employee upon o ceuse of action for which
@ claim 18 required to be presented in accordance with Chapter
Section 910 ) 0r Chapter 3 {commencing with Section 950), of
- Part @of Division 3.6 of Title 1 of the Government Code -

/' Comment. Subdivision (b) has been added so that Section 352, which
operates to toll the statute of limitations for minors, insane persons,
and prisoners, will not apply to the causes of action against a public
entity or public employee deseribed in this subdivision. Such actions.

;_—P_}“j 1 (eommencing with Scction 900);Chapter 2 { commencing with O
@ Aar b

. CORRECTION #ECORD
Shift 7 Initial Mabie
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are governed by the period of limitations speeified in subdivision {a) of
Section 945.6 of the Government Code, To safeguard the minor or in-
competent from an inadvertent reliance on the tolling provision of Sec-
tion 352, notice of rejeetion of his elaim in the form provided in Gov-
ernment Code Section 913 is required to be given by the public entity.
If notice is not given, the claimant has two years from the acerual of
his cause of action in which to sue. See Government Code Section
945.6(a). - -

Special exceptions for prisoners exist in both subdivision (b) of Sec-
tion 945.6 and subdivision (¢) of Section 950.6 of the Government Code,
vﬂﬁch toll the statute of limitations during the period of their civil dis-
ability.

The other general provisions of the Code of Civil Procedure relating
to the time within which actions must be eommenced—Sections 350,
351, 353-363—are applicable to actions against public entities and pub-
lic employvees. See Williams v. Los Angeles M etropolitan Transit
Authority, 68 Adv. Cal. 623, 68 Cal. Rptr. 297, 440 .2a 497 (1968).
See also Government Code Sections 950.2 and 850.4.

Spe. 2. Section 910.8 of the Government Code is amended
to read: ,

910.8. 4&) If in the opinion of the board or the person
designated by it a claim as presented fails to comply substan-
tially with the requirements of Sections 910 and 910.2, or with
the requirements of a form provided under Scction 09104 if a
claim is presented pursnant thereto, the board or such person
may, at any time within 20 days after the claim is presented,
give written notice of its insufficiency, gtating with particu-
larity the defects or omissions therein. £by Such notice mwaF
shall be given fn the manner prescribed by Section 915.4. pex-
s&na%&%e%heiaeweﬂﬁﬂﬂeﬂ%iﬂgﬂaeelaimwamaﬂhig%t%e
&e%@%ﬁaaﬁﬁﬁe&&t&ea&hﬂ&smaﬂdﬁm&%
%hepﬁﬂeﬂﬁpﬁaﬁéﬁgﬂieelﬂiméesifesaeﬁeﬁ%ebeseﬂ&lﬁ
mo sueh address is stated in the elair; the notiee may be matled
to the addross; if amy; of the elaimant as stated in the elaim:
{e} The board may not take action on the eclaim for 2 period
of 15 days after such notice is given.

Comment. See the Comment to Section 915.4.

'Bec. 3. Section 911.8 of the Government Code is amended
to read: ’

911.8. Written notice of the board’s action upon the ap-.
plication shall be given in the manner prescribed by Section
915.4. to the elaimant personally or by mailing it te the ad-
dress; if any; stated in the proposed elaim a3 the address o
which the persen making the appleation desives notiees o be
sent: If ne soeh address 15 stated in the elaim; the notice shall
be mailed to the addeesy; if any; of the elaimant 45 stated in
thee%a*m-%hnet&eeﬁeeébegﬁm%heﬁiheﬁfeﬁesede}a&m
£aile to gtate either an eddress to which the persen presenting

the elaim desives notices to be sent o an address of the elaimenk

x
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. Comment, See the Comment to Section 515.4.
8E0. 4. Section 913 of the Government Code is amended to
‘read :

913. (a) Written notice of any fhe action taken under See-
tion 912.6 or 912.8 or the inaction which is deemed rejection
under Section 912.4 rejecting & eladw in whele or in part shall
be glven in the manner prescribed by Section 915.4. Such fnotme
may be in substantially the following form:
to the person who presented the elaim: Sueh notice may be
given by mailing it to the address; if any; stated in the elaim a9
the address to which the persen presenting the elaim desirves
motiee o be sent: I neo such address in ptated i the elalmy; the
notice mar be mailed to the address; i any; of the eloimant as
s%&%edmt—heelaﬂﬂ-%reﬁet&eeﬁeeébeuweﬁm&ee}mﬁ
£ails to state either an address to which the person presenting
the elain desives notiees to be sent or an address of the elaimant:

“Notice is hereby given that the claim which you presented
to the (insert title of board or officer) on ({indicate date) was
(indicate whether rejected, allowed, allowed in the emount of
. S and rejected as to the balancc, rejected by opere-
tion of law, or other eppropriste language, whichcver is ap-
phcab!e) on (indicate date of action or rejection by operation

of law).”

(b) If the claim is vejected in whole or in purt, the nolice
required by subdivision (e) shall include ¢ warning in sub-
stantially the following form:

“WARNING

f Subject to certain exceptions, yon have only siz (6) months

from the date this notice was personally delivered or deposited
in the mail to file a court action on this claim. See Government
Code Bection 945.6.

“You may seek the advice of an at!‘orney of your choice tn
connection wzth this matter. Your aftorney s!muld be consulfed
smmediately.”

Comment. Subdivision (a) of Section 913 is amended to require that
" written notice of either acceptance or rejection be given by the publie
entity in every case in which a claim is reguired to be presented under
Chapters 1 and 2 of Part 3 of Division 3.6. The notice serves to keep
each ¢laimant aware of the status of his claim and guards against an

inadvertent failure to sue on a re]ected claim within the applicable
" time limit. The notice must be given in compliance with the umform
procedure prescribed by Sectmn 9154. An optmnal form of notice is
et forth in subdivision (a).

If the claim is rejected either in Whole or in part, subd1v1smn (h)
requires the public entity to include with the notice a warning eoncern-
ing the applicable statute of limitations and advice to secure the serv-
ices of an attormey. The notice and warning will alert the claimant, at
~ the time of rejection, of the time allowed to pursue his elaim in the
courts and will protect a minor or incompetent against an inadvertent
. relianee on the general tolling provisions of Code of Civil Procedure
Section 352. See Code of Civil Procedure Section 352 and Government




77590 Law Rev-604 10-103. LaS-16 11-13-68 pp 16 add-17 add

PAGED JJ-31

RECOMMENDATION—SOVEREIGY IMMONITY (STATUTE OF LDMITATIONS) 5§

Code Section 945.6(a). The last two sentences of the notice are based
on the language of the notice required by Code of Civil Procedure See-
tion 407 to be included in a summons. ' '
Sgc. 5. Section 915.4 is added to the Government Code, to
read:
9154. (a) The notices provided for in Sections 910.8,911.8,
and 913 shall be given by:
(1) Personally delivering the notice to the person presenting
the elaim or making the application; or
{2) Mailing the notice to the address, if any, stated in the
claim or application as the address to which the person pre-
genting the elaim or making the application desires notices to
be sent or, if no sueh address is stated in the elaim or applica-
tion, by mailing the notice to the address, if any, of the claim-
ant as stated in the claim or application.

.{b) No notice need be given where the claim or application
f£ails to state either an address to which the person presenting
the elaim or making the application desires notices to be sent
or an address of the elaimant.

Comment. Section 013.4 is new. but it incorporates the substance of
former Sections 010.8(b), 911.8, and 913. It makes uniform the manuer
of giving all notices under this chapter. Where notiee is given by mail,
Section 915.2 is applicable. .

Sgc. 6. Section 945.6 of the Government Code is amended
to read:

9456. (a) Except as provided in Sections 946.4 and 946.6
and subject to subdivision {b) of this section, any suit brought
against a public entity on a cause of action for which a claim
is required to be prescnted in accordanee with Chapter 1 { com-
mencing with Section 900) and Chapter 2 (eommeneing with

. Bection 910) of Part 3 of this division must be commenced :

(1) If written notice is given in accordance with Section
913, within not later than six months after the date the elaim
isae%ed&penbf%hebea%d;wiadeemeéteh&wbeeﬁﬁje&eé
Wﬂmb@ﬂ%hmmﬂme%@hﬂpﬁm‘}m%&ﬁpﬁbg.
of this disisien; er such notice is personelly delivered or de-
posited in the mail. _

(2) If wrilten notice is nof given in accordance with See-
#ion 912, within eme year two years from the accrual of the
_eause of action ; whiehever period expives later . If the period

- awithin which the public entity is required to act is exiended
- pursuant to subdivision (b) of Section- 912.4, the period of
such extension is not part of the time Limited for the commence-
« ment of the action under this paragraph.
-+ (b} When & person is unable to eommence a suit on a cause
~of action described in subdivision {a) within the time pre-
* geribed in that subdivision because he has been sentenced to
¢ jmprisonment in a state prison, the time limited for the com-
meneement of such suit is extended to six months after the
date that the ecivil right to commence such action is restored
to such person, except that the time shall not be extended if
the public entity establishes that the plaintiff failed to make a
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reasonable effort to commence the suit, or to obtain a restora-
tion of his eivil right to do se, before the expiration of the time
* prescribed in subdivision (a). o
(¢} A person sentenced.to imprisonment in a state prison
‘may not commence a suit on a eause of action deseribed in sub-
division (a) unless he presented a claim in accordance with
Chapter 1 (commnencing with Section 900) and Chapter 2
{commeneing with Section 910) of Part 3 of this division.

Comment. Subdivision (a) of Section 945.6 is amended to require
that an action be commenced within six months after notice of rejection
{by action or nonaction) is given pursuant to Section 913. If such
notice is not given, the claimant has two years from the acerual of his
eause of aetion in which to file suit. If the period within which the
public entity is requived to act is extended pursuant to subdivision (b)
of Section 912.4, the period of such extension is added to the two years
allowed.

Thy triggering date generally will be the date the notice is deposited
in the mail or personally delivered to the elaimant, at which time the
claimant will receive a warning that he has a limited time within which
to sme and a suggestion that he eonsult an attorney of his choice, See
Government Code Section 913. No time limit is preseribed within which
the public entity must give the noticé, but the elaimant is permitted
gix months from the date that the notice is given to file suit.

If notice is not given, the two-year period allows ample time within
which the claimant may file a court action.

Section 945.6 does not, of course, preclude the claimant from filing

an acfion at an earlier date after his claim is deemed to have been re-
jected pursuant to Sections 912.4 and 945.4. -

Section 352 of the Code of Civil Procedure does not apply to actions
deseribed in Seetion 945.6. See Code of Civil Procedure Section 352(b).
However, the other general provisions of the Code of Civil Procedure

relating to the time within which actions must be commenced—Sections -

350, 351, 353-363-—are applicable. Sce Willioms v, Los Angeles Metro-
politan Transit Aunthority, 68 Adv. Cal. 623, 68 Cal. Rptr. 297, 440
P.2d 497 (1968). ,

: Suc. 7. Section 950.6 of the Government Code 18 amended
to read:

9506, When a written claim for money or damages for in-
jury has been presented to the employing public entity :

{a) A cause of action for such injury may not be main-
tained against the public employee or former public employee
whose act or omission eaused such injury until the claim has
been rejected, or has been deemed to have been rejected, in
whole or in part by the public entity.

-~ (b) A suit against the public employee or former publie
employee for such injury must be commenced within si=
months after the date the elahm is acted upon by the beard; or
in decmed fo huve been rejected by the boavd; in ececrdanee
with Chapter 1 {commcneing with Seetion 000} snd Chapter 3
{eommencing with Section 830} of Part 3 of this divisten the
time preseribed in Section 945.6 for bringing an action against
the public entity .

)

g -

- e m—

.
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{¢) When a person is unable to eommence the suit within
the time prescribed in subdivision (b) because he has been
sentenced to imprisonment in a state prison, the time limited
for the commencement of such suit is extended to six months
after the date that the eivil right to commenece such action is
restored to such person, except that the time shall not be ex-
tended if the publie employee or former public employee estah-

lishes that the plaintiff failed to make a reasonable effort to -

commence the suit, or to ohtain a restoration of his civil right
to do so, before the expiration of the time preseribed in sub-
division (b).

Comment. The amendment of subdivision (b} of Section 950.6 con.
forms that subdivision to subdivision {a) of Section 945.8, The effect
of this amendment is indicated in the Comment to Section 945.6,




